THROUGH

GETTING THE

LTINS
—_h s "

il 5e

- A

s=N==
150
- oty AT
HIL =L
LITIRE [




—

DEAL ’

Banking Regulation
2012

Contributing editor
David E Shapiro
Wachtell, Lipton, Rosen & Katz

Business development managers
Alan Lee

George Ingledew

Robyn Hetherington

Dan White

Marketing managers
Ellie Notley
Alice Hazard

Marketing assistants
William Bentley
Zosia Demkowicz

Admin assistant
Megan Friedman

Marketing manager (subscriptions)
Rachel Nurse

Subscriptions@
GettingTheDealThrough.com

Assistant editor
Adam Myers

Editorial assistant
Lydia Gerges

Senior production editor
Jonathan Cowie

Chief subeditor
Jonathan Allen

Subeditors
Caroline Rawson
Anna Andreoli

Editor-in-chief
Callum Campbell

Publisher
Richard Davey

Banking Regulation 2012
Published by

Law Business Research Ltd

87 Lancaster Road

London, W11 1QQ, UK

Tel: +44 20 7908 1188

Fax: +44 20 7229 6910

© Law Business Research Ltd 2012

No photocopying: copyright licences
do not apply.

ISSN 1757-4730

The information provided in this
publication is general and may not apply
in a specific situation. Legal advice should
always be sought before taking any legal
action based on the information provided.
This information is not intended to

create, nor does receipt of it constitute, a
lawyer—client relationship. The publishers
and authors accept no responsibility for
any acts or omissions contained herein.
Although the information provided is
accurate as of April 2012, be advised that
this is a developing area.

Printed and distributed by
Encompass Print Solutions
Tel: 0844 2480 112

Business | U
Research i

Paper from
responsible sources

Fsc®

CONTENTS

Belgium Cédric Alter, Dominique Blommaert and Stine Delaey Janson Baugniet 3
Brazil Fernanda Levy, Tiago Cortez and Ricardo Higashitani KLA — Koury Lopes Advogados 8
Canada Blair W Keefe and Eli Monas Torys LLP 14
Colombia Mariana Posse and Pablo De La Torre Posse, Herrera & Ruiz 19
Croatia Luka Rimac and Marko Komljenovi¢ Mamic Peri¢ Reberski Rimac Law Firm LLC 26
France Pierre Casanova Darrois Villey Maillot Brochier 33
Germany Oliver Gllck, Robert Kramer, Daniela Eschenlohr, Sebastian Wintzer and
Timo Patrick Bernau GSK Stockmann + Kollegen 41
Greece Basil C Scouteris Andreas Lionis & Associates 49
Hungary Zoltan Varga and Olga Péter-Szabé Nagy és Trocsanyi 54
Indonesia Susandarini and Eko Prasetio Susandarini & Partners in association with
Norton Rose Australia 62
Italy Marcello Gioscia, Gianluigi Matteo Pugliese and Benedetto Colosimo
Ughi e Nunziante — Studio Legale 67
Japan Yoshiyasu Yamaguchi, Hikaru Kaieda, Yoshikazu Noma, Tae Ogjta and Ken Omura
TMI Associates 74
Korea Kye Sung Chung, Sang Hwan Lee and Kyoung-ah Grace Nam Kim & Chang 80
Luxembourg Michel Molitor and Olivier Gaston-Braud Molitor Avocats a la Cour 87
Netherlands Bart P M Joosen FMLA Financial Markets Lawyers 95
Norway Tore Mydske, Sverre Tyrhaug and Camilla Wasserfall Advokatfirmaet Thommessen AS 102
Panama Franklin Briceno Salazar, Maria Luisa Fabrega and Dayra Hidalgo Sucre, Bricefio & Co 108
Peru Juan Luis Avendafno C and Mauricio Balbi Miranda & Amado Abogados 114
Philippines Rafael A Morales SyCip Salazar Hernandez & Gatmaitan 121
Romania Laura Toncescu D&B David si Baias 125
South Africa Ina Meiring Werksmans Attorneys 132
Switzerland Patrick Hinerwadel, Shelby R du Pasquier, Marcel Tranchet and Valérie Menoud
Lenz & Staehelin 137
Tanzania Charles R B Rwechungura and Kamanga W Kapinga CRB Africa Legal 145
Turkey A Cem Davutoglu Davutoglu Attorneys at Law 149
United Arab Emirates Bashir Ahmed Afridi & Angell 154
United Kingdom Tolek Petch Slaughter and May 159
United States Richard K Kim Wachtell, Lipton, Rosen & Katz 170




SyCip Salazar Hernandez & Gatmaitan

PHILIPPINES

Philippines

Rafael A Morales
SyCip Salazar Hernandez & Gatmaitan

Regulatory framework

1 What are the principal governmental and regulatory policies that
govern the banking sector?

The government recognises the vital role of banks in providing
an environment conducive to the sustained development of the
country’s economy. Accordingly, it is the government’s policy to
promote and maintain a stable and efficient banking system that is
globally competitive, dynamic and responsive to the demands of a
developing economy.

2 Please summarise the primary statutes and regulations that govern
the banking industry.

The General Banking Law governs not only universal banks but also
commercial banks. Section 71 thereof provides that the organisation,
ownership, capitalisation and powers of thrift banks (composed of
savings and mortgage banks, stock savings and loan associations,
and private development banks), rural banks, cooperative banks,
and Islamic banks, as well as the general conduct of their businesses
are governed by the Thrift Banks Act, the Rural Banks Act, the
Philippine Cooperative Code and the Charter of Al-Amanah
Islamic Investment Bank of the Philippines, respectively. However,
the General Banking Law applies to thrift banks and rural banks,
in so far as it is not in conflict with the provisions of the special
laws governing such banks. On the other hand, the Philippine
Cooperative Code recognises the primacy of the General Banking
Law in the regulation of cooperative banks.

The rules implementing the foregoing statutes are embodied in
the Manual of Regulations for Banks issued by the Bangko Sentral
ng Pilipinas (BSP), the Philippine central bank. From time to time,
additional circulars and other issuances are promulgated by the
BSP to cover new matters, if not to amend, repeal, supplement, or
otherwise modify existing rules.

3  Which regulatory authorities are primarily responsible for overseeing
banks?

The BSP, through its Monetary Board, is primarily responsible for
overseeing banks. The Philippine Deposit Insurance Corporation
(PDIC) can also conduct examination of banks, with the prior
approval of the Monetary Board, provided that no examination
can be conducted by the PDIC within 12 months of the last
examination date.
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4 Describe the extent to which deposits are insured by the government.
Describe the extent to which the government has taken an ownership
interest in the banking sector and intends to maintain, increase or
decrease that interest.

Banks must insure their deposit liabilities with the PDIC. Each
depositor is a beneficiary of the insurance for a maximum amount
of 500,000 Philippine pesos or its foreign currency equivalent.

There are very few remaining government-owned or controlled
banks, owing to the government’s privatisation programme.

5 Which legal and regulatory limitations apply to transactions between
a bank and its affiliates? What constitutes an ‘affiliate’ for this
purpose? Briefly describe the range of permissible and prohibited
activities for financial institutions and whether there have been any
changes to how those activities are classified.

The grant of loans and other credit accommodations by a bank to its

DOSRI (directors, officers, stockholders and their related interests) is

regulated. Corporations in which the lending bank owns at least 20

per cent equity are considered as affiliates, which are deemed ‘related

interests’ of such bank. DOSRI loans must be approved by the board

of directors of the lending bank and granted upon terms not less

favourable to the bank than those offered to non-DOSRI borrowers.
Core banking consists of deposit-taking and lending. In

particular, commercial banking includes:

® accepting drafts;

e issuing letters of credit;

e discounting and negotiating promissory notes, drafts, bills of
exchange, and other evidence of debt;

e accepting or creating demand deposits;

¢ receiving other types of deposits, as well as deposit substitutes;

* buying and selling foreign exchange, as well as gold or silver
bullion;

® acquiring marketable bonds and other debt securities; and

¢ extending credit — all subject to pertinent rules promulgated by
the Monetary Board.

Universal banking includes the foregoing functions and two
additional powers, namely the capacity to invest in enterprises not
allied to banking and to underwrite securities. However, no bank in
the Philippines can engage in insurance business as insurer.

6 What are the principal regulatory challenges facing the banking
industry?

Apart from the regulatory challenge posed by the Basel II and III-
based capital adequacy requirements, the constant challenge to the
banking industry is to be more dedicated in providing loans and
other credit accommodations (including microfinancing) that will
foster national development and eradicate poverty.
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7 How has regulation changed in response to the recent crisis in the
banking industry?

The regulations have not changed significantly but the enforcement
thereof has been further reinforced, in response to the recent crisis in
the banking industry. However, the PDIC charter was amended to
increase the insurance coverage from 250,000 to 500,000 Philippine
pesos per depositor.

8 In what ways do you anticipate the legal and regulatory policy changing
over the next few years?

Over the next few years, the BSP will reinforce its policy of
encouraging mergers or consolidations between and among banks.
The BSP will increasingly align its regulatory policy with applicable
internationally accepted standards, including those of the Bank for
International Settlements and the Basel Committee on Banking
Supervision. Enhanced compliance by banks with prudential
measures prescribed by the BSP will be uppermost in the agenda of
the BSP, to promote safer and more sound banking practices.

Supervision

9 How are banks supervised by their regulatory authorities? How often
do these examinations occur and how extensive are they?

The BSP examines the books of every bank once every 12 months,
and at such other times as the Monetary Board may deem expedient.
An interval of at least 12 months is required between annual
examinations.

The BSP examiners are authorised to administer oaths to
any director, officer or employee of any bank and to compel the
presentation of all books, documents, papers or records necessary to
ascertain the facts relative to the true condition of such bank.

The PDIC may also examine banks, with the prior approval
of the Monetary Board, to determine whether they are engaging
in unsafe and unsound banking practices. No examination can be
conducted by the PDIC within 12 months of the last examination
date. To avoid overlapping of efforts, the PDIC examination
considers the relevant reports and findings of the BSP pertaining to
the bank under examination.

10 How do the regulatory authorities enforce banking laws and
regulations?

Violations of any of the provisions of the General Banking Law are
subject to the penalties and other sanctions under the New Central
Bank Act.

Any owner, director, officer or agent of a bank who, being
required in writing by the Monetary Board or by the head of the
supervising and examining department of the BSP, wilfully refuses
to file the required report or refuses to permit a lawful examination
into the affairs of such bank, will be punished by a fine of between
50,000 and 100,000 Philippine pesos, or by imprisonment of not less
than one year or no more than five years, or both, at the discretion
of the court.

On the other hand, the wilful making of a false or misleading
statement on a material fact to the Monetary Board or to the BSP
examiners will be punished by a fine of between 100,000 and
200,000 Philippine pesos, or by imprisonment of not more than five
years, or both, at the court’s discretion.

In turn, any person who is responsible for wilful violation of the
General Banking Law or any order, instruction, rule, or regulation
issued by the Monetary Board will, at the court’s discretion, be
punished by a fine of between 50,000 and 200,000 Philippine pesos,
or by imprisonment of not less than two years or no more than 10
years, or both. Whenever a bank persists in carrying on its business in
an unlawful or unsafe manner, the Monetary Board may take action
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for the receivership and liquidation of such bank, without prejudice

to the penalties provided in the first sentence of this paragraph and

the administrative sanctions provided in the next paragraph.
Without prejudice to the foregoing criminal sanctions against

culpable persons, the Monetary Board may impose administrative

sanctions for any of the above violations, wilful violation of the

charter or by-laws of the bank, any commission of irregularities, or

conducting business in an unsafe or unsafe manner as determined by

the Monetary Board. These administrative sanctions are as follows:

e fines in amounts as may be determined by the Monetary Board to
be appropriate, but in no case to exceed 30,000 Philippine pesos
a day for each violation, taking into consideration the attendant
circumstances, such as the nature and gravity of the violation or
irregularity and the size of the bank;

e suspension of rediscounting privileges or access to the BSP credit
facilities;

* suspension of lending or foreign exchange operations or authority
to accept new deposits or make new investments;

e suspension of inter-bank clearing privileges; and

e revocation of quasi-banking licence.

In addition, the Monetary Board can suspend or remove the offending
director or officer of a bank. In this respect, the termination (or
even the resignation) from office of such director or officer will not
exempt him from administrative or criminal sanctions.

Moreover, the erring corporation may be dissolved by guo
warranto proceedings instituted by the solicitor general. In this
connection, an original guo warranto proceeding may be commenced
with the Supreme Court of the Philippines.

11 What are the most common enforcement issues and how have they
been addressed by the regulators and the banks?

Enforcement issues mostly relate to compliance by banks with BSP
regulations on safe and sound banking practices in connection with
the offering and provision of bank services and products.

12 How has bank supervision changed in response to the recent crisis?

See question 7. The BSP has further strengthened its supervision of
the banking sector. PDIC deposit insurance coverage was increased
from 250,000 to 500,000 Philippine pesos per depositor.

Capital requirements

13 Describe the legal and regulatory capital adequacy requirements for
banks. Must banks make contingent capital arrangements?

The BSP prescribes the minimum level of capitalisation for banks.
For instance, a universal bank must have a minimum capital of 4.95
billion Philippine pesos while that of a commercial bank is 2.4 billion
Philippine pesos.

In addition, the BSP adopted Basel Il-based capital adequacy
requirements for universal banks and commercial banks. Thrift
banks and rural banks that are not subsidiaries of universal banks or
commercial banks continue to be subject to Basel I-based guidelines.
In any case, the daily risk-based capital ratio of a bank, expressed
as a percentage of qualifying capital to risk-weighted assets, must
not be less than 10 per cent for both a solo basis (ie, head office plus
branches) and a consolidated basis (ie, parent bank plus subsidiary
financial allied enterprises, excluding an insurance company). The
qualifying capital is the sum of Tier I (core) capital and Tier II
(supplementary) capital, less required deductions. In turn, Tier II
capital is the sum of upper Tier II capital and lower Tier II capital,
net of required deductions.

Universal and commercial banks have their respective internal
capital adequacy assessment process that supplements the BSP’s
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risk-based capital adequacy framework. These banks are responsible
for setting internal capital targets consistent with their risk profile,
operating environment and strategic plans.

The BSP has targeted the adoption by universal and commercial
banks by 2014 of Basel Il capital adequacy standards.

Up to 60 per cent of the voting stock of a thrift bank may be
foreign-owned, but the capital stock of a rural bank is required to be
wholly owned by Philippine nationals. On the other hand, the series
‘C’ shares of Al-Amanah Islamic Investment Bank of the Philippines,
comprising 40 per cent of its capital stock, may be foreign-owned.

14 How are the capital adequacy guidelines enforced?

In case of non-compliance by a bank with the prescribed minimum

ratio, the Monetary Board may, until that ratio is met or restored

by such bank:

¢ limit or prohibit the distribution of net profits by such bank, and
require that such profits be used, in full or in part, to increase the
capital accounts of such bank;

e restrict or prohibit the acquisition of major assets by such bank;
and

e restrict or prohibit the making of new investments by such bank,
with the exception of purchases of readily marketable evidence of
indebtedness of the Philippines and the BSP, and other evidence
of indebtedness or obligation to the servicing and the repayment
of which are fully guaranteed by the Philippines.

15 What happens in the event that a bank becomes undercapitalised?

If a bank becomes undercapitalised, it may be placed under
conservatorship by the BSP, with a view to rectifying the capital
deficiency. It is possible that this condition may be capable of
correction and the threatened insolvency of the bank may be averted
by effective management reforms and infusion of additional capital.

16 What are the legal and regulatory processes in the event that a bank
becomes insolvent?

The Monetary Board may first appoint a conservator for a bank
that is in a ‘state of continuing inability or unwillingness to maintain
a condition of liquidity deemed adequate to protect the interest of
depositors and creditors’. If conservatorship is not successful or not
deemed proper by the Monetary Board, the Monetary Board may
summarily forbid the bank from doing business and designate the
PDIC as its receiver. If the receiver determines that the bank cannot
be rehabilitated or permitted to resume business, the Monetary
Board may instruct the receiver to liquidate the bank.

17 Have capital adequacy guidelines changed, or are they expected to
change in the near future?

See question 13. The capital adequacy requirements will continue to
be based on Basel II guidelines for universal and commercial banks.
Eventually, thrift and rural banks will be required to observe those
guidelines.

Ownership restrictions and implications

18 Describe the legal and regulatory limitations regarding the types of
entities and individuals that may own a controlling interest in a bank.
What constitutes ‘control’ for this purpose?

Control is defined as ownership of more than 50 per cent of the
voting stock of a bank.

Foreign individuals and non-bank corporations controlled by
foreigners can collectively own up to 40 per cent of the voting stock
of a universal or commercial bank. However, Philippine citizens
and non-bank corporations controlled by Philippine citizens can
collectively own up to 100 per cent of the voting stock of such bank.

However, foreign banks may be allowed by the Monetary Board to
own 100 per cent of the voting stock of a universal or commercial bank.
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19 Are there any restrictions on foreign ownership of banks?

See question 18.

20 What are the legal and regulatory implications for entities that control
banks?

Apart from being subject to DOSRI rules, entities controlling a
bank are expected to see to it that such bank observes the BSP rules
on corporate governance, which is anchored on the principle of
transparency, accountability and fairness or equity.

21 What are the legal and regulatory duties and responsibilities of an
entity or individual that controls a bank?

See question 20. In respect of transparency, the controlling entity
or individual, as a ‘principal stockholder’ of a bank classified as a
‘public company’, must disclose the changes in its or his stockholding
in such bank, under the Securities Regulation Code.

22 What are the implications for a controlling entity or individual in the
event that a bank becomes insolvent?

The controlling entity or individual will not be liable to the creditors
of the insolvent bank beyond the amount of its or his equity
contribution to such bank.

Changes in control

23 Describe the regulatory approvals needed to acquire control of a bank.
How is ‘control’ defined for this purpose?

Any sale or transfer, or series of sales or transfers, which will result in
the ownership or control of more than 20 per cent of the voting stock
of a bank by any person, whether natural or juridical, will require the
prior approval of the Monetary Board.

24 Are the regulatory authorities receptive to foreign acquirers? How is
the regulatory process different for a foreign acquirer?

The regulatory process is not different for a foreign acquirer.

25 What factors are considered by the relevant regulatory authorities in
considering an acquisition of control of bank?

The BSP will want to know the organisational and financial profile

of the acquirer. For instance, a foreign bank acquiring a local bank

may be required to be among the top 150 foreign banks in the world

or the top five banks in its country of origin. The Monetary Board

may also:

e ensure geographic representation and coverage;

¢ consider strategic trade and investment relationships between the
Philippines and the country of incorporation of the foreign bank;

¢ study the demonstrated capacity, global reputation for financial
innovations and stability in a competitive environment of the
applicant;

e see to it that reciprocity rights are enjoyed by Philippine banks
in the applicant’s country; and

e consider the willingness of the applicant to fully share its
technology.
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26 Describe the required filings for an acquisition of control of a bank.

A written application (together with supporting documents) is to be Update and trends
filed with the BSP for the purpose of acquisition of control of a bank.
The outlook for the banking sector remains positive as the
economy continues to grow and be resilient amidst the financial
27 What is the typical time frame for regulatory approval for both a crisis in the Eurozone and the financial deficit in the United
domestic and a foreign acquirer? States. The BSP Is_ll_kely to promotg mlcr.oflnanc.lng in line with its
programme of providing access to financial services to all. Mergers

The approval process can be completed within one month. and consolidations of banks will continue to be encouraged by the
BSP to further strengthen the banking sector.
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