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When management of local outsourcing companies call their lawyers, a number of topics are 

raised more than most. Some of those concerns are noted below, as well as practical 

suggestions for persons (especially foreign investors) eager to avail of the competitive 

advantages of a Philippine-based BPO. 

1. Belaboring Labor Laws 

Worry:  Human resources are key to successful BPOs and the Philippine labor force is, as a rule, 

talented and reliable. But it’s important for companies to understand the legal framework of 

their dealings with employees and even independent service providers. For instance, some 

foreign investors are surprised that employees cannot simply be let go, and that termination of 

employment needs to follow a particular procedure, otherwise the dismissal could be 

considered unlawful. Other new companies offer significant compensation packages at the very 

start of operations not realizing that they may not be able to scale these back later on because of 

the local legal regime’s principle of non-diminution of benefits. 

Suggestion:  BPO companies should continually educate their managers—and not only those 

heading HR departments, but also those who deal with and supervise personnel—on the proper 

handling of employee discipline and benefits. They should keep themselves abreast with 

current developments on legal termination issues. They should also consider giving 

performance-based incentives and other contingent and conditional benefits, rather than fixed 

and across-the-board benefits. 
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What Worries Local BPOs  
and What They Need to Know 

In a March 2013 briefing* for business process outsourcing industry 

stakeholders, participants identified a number of risk factors for Philippine 

BPOs. On top of the list were talent retention and development, as well as the 

relative strength of the local currency that was viewed as exacerbating the 

issue of rising operating costs. Meanwhile, among priority “ecosystem” 

concerns were investment incentives and the legal and regulatory framework. 

This bulletin organizes brief articles on points of interest for BPOs and 

investors in the industry, including a summary of current incentive programs 

and a Department of Labor and Employment (DOLE) issuance meant to 

address special aspects of employment in call centers and other BPOs. 

*IBPAP-02P CEO Briefing: Taking Care of Business, 2013 IT-BPM Industry Outlook, held on 19 March 2013. 
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2. Poaching: What is to be done? 

Worry:  BPO employers sometimes get frustrated when employees they have invested time and 

training in get poached or decide to transfer to a competing BPO. Can companies do anything to 

prevent this? And when it happens, should they just let it go? 

Suggestion:  BPO companies may consider incorporating non-compete clauses into their 

employment contract, and provisions for training bond or penalty and liquidated damages. If an 

employee jumps ship, a company should discuss with its counsel the pros and cons of contract 

enforcement. 

3. Staying incentivized 

Worry:  With the strengthening of the Philippine peso, BPOs that earn foreign currency but are 

faced with rising local costs more than ever need the benefits of incentive registration. Income 

tax holidays  (ITH) have terms, and not all incentive programs offer a preferential income tax 

rate once that term ends. Companies also have to be careful that expanded or additional 

activities are covered by incentives, or that such activities don’t imperil the current benefits. 

Suggestion:  Every BPO should consider registering under an incentive program, if it hasn’t 

already (see “Incentive Regimes for BPOs,” p. 3 of this bulletin). Generally, rules implementing 

these programs provide for some possibility of extending a tax holiday, while those 

administered by the Philippine Economic Zone Authority (PEZA) and the Cagayan Economic 

Zone Authority (CEZA) grant a rate of 5% on gross income after the holiday ends (compared to 

the usual income tax rate of 30% on taxable income).  

A BPO that is expanding its operations can check if the activity could qualify for a new ITH. 

PEZA officials are typically helpful and are willing to discuss with BPO management and 

advisers if expansion plans could qualify. Only registered activities are covered by incentives, so 

BPOs should be careful that all their income-generating activities fall under the registration, or 

if not, that the income stream is separately recorded and the appropriate tax regime is applied 

to avoid messy tax audits and possible penalties later on.  

The bottom line is that it pays for a BPO to look at incentive programs and understand how they 

work, so they can get the most out of the coverage. Assigning a staff member to monitor use, 

reporting and developments, is always helpful. 

4. Data Privacy 

Worry:  The passage of the Data Privacy Act in 2012 is probably not as yet a major concern for 

the local BPO industry, especially since many of its members lobbied for its passage, apparently 

to make the Philippines an even more attractive choice for foreign companies seeking to 

outsource.  

The Data Privacy Act sets out a number of guidelines and requirements that must be complied 

not only by local personal information controllers and processors, but even those outside the 

Philippines if they process information relating to Philippine citizens or residents or have other 

links to the Philippines. BPOs typically handle a lot of personal information, not just of 

customers, but of their myriad employees, and will need to ensure that proper safeguards are in 

place. Under the new statute, non-compliance may result in penal and monetary sanctions for 

violations.  

The law created a National Privacy Commission charged with issuing rules and monitoring 

compliance. Once the commission is established and rules issued, BPOs (as well as most other 

companies) will have to pay attention to this statute. 

Suggestion:  BPOs should begin a data privacy audit now to prep for stronger compliance 

monitoring, as well as to ensure compliance with any contractual agreements with clients.  
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The booming BPO industry has 

made significant contributions 

to the Philippine economy and 

has fostered growth in allied 

industries as well. In keeping 

with the business-friendly 

investment environment by the 

Philippine government, the 

Department of Labor and 

Employment (DOLE) issuances 

are continually aligned with 

industry practices. 

In 2010, the DOLE issued DOLE 

Advisory No. 004-10, providing 

for guidelines on the 

implementation of flexible 

work arrangements and the 

exemption from the night work 

prohibition for women 

employees in the BPO industry. 

The adoption of flexible work 

arrangements is believed to 

improve business 

competitiveness and 

productivity and give 

employers and employees 

flexibility in fixing hours of 

work compatible with business 

requirements and the 

employees’ enjoyment of a 

balanced work life. This 

rationale is significantly 

different from the earlier 

justifications for flexible work 

arrangements which 

characterized them as coping 

mechanisms and remedial 

measures that employers may 

adopt in times of economic 

(Continued on page 3) 
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Incentive Regimes for BPOs 

The Philippines has various incentive programs to encourage foreign companies to establish 

their businesses here in the Philippines. Currently there are three principal incentive regimes 

in the country.* These are the ones established under the Omnibus Investments Code (OIC), the 

Special Economic Zone Act of 1995 (PEZA Law), and the Cagayan Special Economic Zone Act of 

1995 (CEZA Law). 

1. Omnibus Investments Code (OIC) 

The OIC was passed in 1987 to encourage investments in desirable areas of activities and to 

provide a cohesive and consolidated investment incentives law. The Board of Investments 

(BOI) was created to regulate and promote investments in priority activities as defined in the 

annually prepared Investment Priorities Plan (IPP). 

In recent years, BPO activities have been regularly included among the preferred areas of 

investment under the IPP. To avail of the incentives under the OIC, a company must be 

registered with the BOI. There is a nationality requirement for certain types of registration. 

BOI-registered enterprises may avail of several fiscal incentives subject to the fulfillment of 

certain conditions. The most notable incentives are: 

 Income Tax Holiday: BOI-registered enterprises shall be fully exempt from income 

taxes levied by the national government in the following instances: (a) new pioneer 

projects for a period of six years from commercial operation; (b) new non-pioneer 

projects for a period of four years from commercial operation; (c) expansion projects 

for a period of three years from commercial operation; and (d) new or expansion 

projects in less developed areas for six years. 

Subject to guidelines as may be prescribed by the BOI, the income tax exemption may 

be extended for another year. However, in no case shall a registered pioneer firm avail 

of this incentive for a period exceeding eight years. 

 Additional Deductions for Labor Expense: For the first five years from registration, a 

BOI-registered enterprise shall be allowed an additional deduction from the taxable 

income of 50% of the wages of additional workers in the direct labor force if the 

project meets the prescribed ratio of capital equipment to number of workers set by 

the BOI. 

 Exemption from Import Duties and Taxes 

 Zero-Rate Value-Added Tax (VAT): A BOI-registered enterprise, which qualifies as an 

export enterprise, is entitled to zero-rate VAT on its sales. 

2. Special Economic Zone Act of 1995 (PEZA Law) 

The PEZA law was passed in 1995 to encourage economic growth through establishment of 

economic zones or “ecozones” that are treated as separate customs territory with minimal 

government intervention. These ecozones are managed and operated by the Philippine 

Economic Zone Authority (PEZA). 

Similar to OIC, not all business activities may register with PEZA. Registrable activities are 

limited to priority areas of investment. Further, registration procedures differ for each 

particular type of activity to be registered. 

PEZA-registered entities enjoy numerous fiscal incentives. Incentives which may be applicable 

are as follows: 

 Income Tax Holiday: A PEZA-registered BPO enjoys the same ITH incentive as a BOI-

registered outsourcing company. 

 Special Income Tax Rate of 5%: Upon expiry of the ITH period, a PEZA-registered 

entity may avail itself of a special tax rate of 5% of its gross income in lieu of all other 

national and local taxes. 

(Continued on page 4) 

difficulties and national 

emergencies. 

In 2011, Republic Act No. 

10151 (signed on 21 June 

2011) altogether lifted the 

night work prohibition for 

women employees. 

Considering the health and 

safety issues associated with 

contact center work, the DOLE 

also issued Department 

Circular No. 001-08 providing 

for policy guidelines governing 

the occupational safety and 

health of workers in the call 

center industry, and the 

corresponding technical 

guidelines which address the 

common concerns associated 

with call center work: 

computer-related health 

disorders, hearing and voice 

problems linked to telephone 

use, prolonged night work, and 

stress at work. 

The DOLE also issued 

Department Circular No. 01-12 

stating that BPOs, along with 

Knowledge Process 

Outsourcing (KPO), are not 

covered by DOLE Department 

Order No. 18-A, Series of 2011. 

The Department Order governs 

contracting and sub-

contracting arrangements. 

Department Order No. 01-12 

recognized the nature of BPO 

as a vendor-vendee 

relationship involving an entire 

business process, rather than a 

trilateral relationship involving 

a focused singular activity (for 

example, janitorial, security, 

merchandising).  

(Continued from page 2) 
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Other Resources 

Other publications by the Firm, including Legal Bulletin: Technology, Media & Telecoms (Jan 

2013) and Employment & Immigration Update 2012 3Q are available for download from the 

Legal Resources section of the SyCipLaw website.  

Q. How do you set up a BPO 

in the Philippines? 

An investor interested in 

setting up a BPO in the 

Philippines would have to 

establish a legal presence in 

this jurisdiction that can 

engage in income-generating 

activities. This would have to 

be either a subsidiary or a 

branch. The process involves 

filing an application with the 

Philippine Securities and 

Exchange Commission (SEC). 

Q. Is there a special license 

that you need to obtain? 

Apart from the general license 

to do business obtained from 

the SEC (by establishing either 

a subsidiarity or branch) and a 

local government business 

permit (a requirement 

applicable to all persons), there 

is no special business license 

necessary to operate a BPO. 

Q. What are the laws and 

rules that apply to a BPO 

business? 

General laws that apply to all 

domestic corporations would 

be relevant. If the BPO is  
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 Exemption from National and Local Taxes and Licenses: A PEZA-registered entity 

shall be exempt from payment of all national internal revenue taxes and all local taxes 

and fees. In lieu thereof, it shall pay a special 5% final tax on gross income. 

 Zero-Rate Value-Added Tax (VAT): Sales to PEZA-registered entities are deemed 

export sales, hence, such enjoy a preferential VAT rate of zero percent (0%). 

 Deduction for Organization and Pre-Operating Expenses 

 Tax and Duty-Free Importation of Materials, Capital Equipment, Machineries and 

Spare Parts 

 Additional Deductions from Taxable Income: Similar to a BOI-registered enterprise, 

a PEZA-registered BPO can avail of the 50% additional deduction for labor expense. In 

addition, it may also claim an additional deduction for its training expenses. 

3. Cagayan Special Economic Zone Act of 1995 (CEZA Law) 

The CEZA law established the Cagayan Special Economic Zone and aimed to effectively 

encourage and attract legitimate and productive foreign investments. It also created the 

Cagayan Special Economic Zone Authority (CEZA) which manages and operates the zone. 

Business establishments registered with CEZA and operating within the zone shall be entitled 

to the existing fiscal incentives as provided under Presidential Decree No. 66, the law creating 

the Export Processing Zone Authority (EPZA Law) or those provided under the OIC. Thus, 

incentives applicable to BPOs are as follows: 

 Income Tax Holiday: CEZA-registered enterprises are entitled to four to six-year ITH 

provided it belongs to qualified industries. 

 Special Income Tax Rate of 5% 

 Other applicable incentives under EPZA Law and OIC, such as: (a) tax treatment of 

merchandise in the Zone; (b) tax and duty-free importation of articles, raw materials, 

and capital goods; (c) exemption from local taxes and licenses; (d) additional 

deduction for labor expense; (e) additional deduction for labor training expenses; and 

(f) deduction for organization and pre-operating expenses. 

There are several factors to consider in choosing one’s incentive regime. Some companies opt 

to register with PEZA to eventually avail of the special 5% income tax rate. Others register with 

the BOI because they do not want to, or cannot, set up offices within PEZA and CEZA zones.  

*There are also incentives provided to those registered under the Bases Conversion and Development Act of 1992, 

Zamboanga City Special Economic Zone Act of 1995, Aurora Pacific Economic Zone and Freeport Act of 2010, and Freeport 

Area of Bataan Act of 2009. 

(Continued from page 3) 
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partially or wholly foreign-

owned, the Foreign 

Investments Act would be 

pertinent.  

BPOs that seek or have 

obtained incentives should 

familiarize themselves with the 

laws and implementing rules 

and regulations of the relevant 

incentive regime.  

Q. Any nationality 

requirement? 

Engaging in business process 

outsourcing does not trigger 

any nationality requirement. 

Thus, local BPOs can be wholly 

foreign-owned, unless it is 

engaged in some other activity 

(e.g. land ownership) that 

attracts a Filipino equity 

ownership requirement. 

Q. How long does it take to 

set up a BPO? 

Establishing a subsidiary or 

branch can take up to a month 

from the date of filing. From 

the date that the SEC approves 

the application, the subsidiary 

or branch exists, although it 

must comply with a number of 

post-incorporation 

requirements that apply to all 

corporates (e.g., obtaining local 

business permits, registering 

with the Bureau of Internal 

Revenue). Registering under an 

incentive program is a different 

process and can take up to a 

month. See “Incentive Regimes 

for BPOs,” p. 3 of this bulletin. 
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Revised Outsourcing Framework for Banks                                                     
(BSP Circular No. 765-12) 

(4) managing of risk exposures; and (5) strategic decision-making. Other than these 

activities, outsourcing is allowed by the BSP on the basis of their ability to manage 

outsourcing risks. 

 Banks with a CAMELS (capital, assets, management, earnings, liquidity, sensitivity) rating 

of at least “3” and a management rating of not lower than “3” are allowed to outsource 

without prior BSP approval. 

 A bank must be responsible for the outsourced activity in the same manner and to the 

same extent as if it were directly performing the activity. No bank may outsource banking 

activities unless it has put up appropriate processes, procedures, and information system 

that can adequately monitor and mitigate operational risks as a result of its outsourcing 

activities. 

 In selecting a service provider, the bank must carry out due diligence based on integrity, 

technical expertise, operational capability, financial capacity, and suitability of the service 

provider to perform the outsourced activity. A bank should maintain necessary 

documentation showing that outsourcing arrangements have been properly reviewed. 

These documents must be kept on file and be made available to BSP representatives for 

inspection. The relevant documents are: (1) a comprehensive policy on outsourcing 

approved by the bank’s board of directors; (2) secretary’s certificate on the minutes of the 

board meeting approving the outsourcing; (3) service agreement or contract between the 

bank and the service provider; (4) profile of the selected service provider; and (5) updated 

central record of all outsourcing arrangements. 

 For IT processes, the service agreement or contract must include provisions on: (1) online 

communication availability, transmission line security, and transaction authentication; (2) 

responsibilities regarding hardware, software, and infrastructure upgrades; (3) 

mandatory notification by the service provider of all systems changes that will affect the 

bank; (4) details of all security procedures and standards; (5) adequate insurance for 

fidelity and fire liability; and (6) ownership or maintenance of the computer hardware, 

software (program source code), user and system documentation, and master and 

transaction data files. 

Who Should be Interested 

Banks intending to outsource services need to determine whether the activity will fall under 

any of the five core banking services that cannot be transferred to provider. If a bank has a good 

track record and has the systems/oversight process, it can proceed to implement outsourcing 

without BSP approval, but subject to BSP supervision. 

Of particular interest to service providers are the terms required in entering into an 

outsourcing contract with a bank. Prior to the contract, service providers must be available for 

due diligence evaluation. During the contract, they must be open to monitoring by the bank 

contractor and on-site examination by the BSP. 

Of interest 

The BSP is empowered to modify, terminate, or reintegrate an outsourcing contract or activity 

that does not comply with relevant laws and risk management, such as confidentiality of 

customer information and customer redress mechanisms. If bank clients are prejudiced due to 

errors, omissions, or frauds on the part of the service provider, the bank will be liable to its 

clients, with recourse against the service provider. In case of offshore outsourcing by a foreign 

bank, its domestic branch will be principally liable. 

In intra-group outsourcing when a bank is the service provider, the bank may only tender 

services it performs in the ordinary course of its banking business, provided that the service is 

rendered to subsidiaries, affiliates and companies related to it by at least 5% common 

ownership or the service is rendered to its own depositors on account of the bank being a 

depositary.  

(Continued from page 6)  
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Quick Guide to Setting up 

a BPO in the Philippines 



 

What it’s about 

The Bangko Sentral ng Pilipinas (BSP) Circular No. 765-12 or the Revised Outsourcing 

Framework for Banks issued on 3 August 2012 sets out a negative list of five banking functions 

that cannot be outsourced. The circular also streamlines the general documentary 

requirements for approval of outsourcing functions, allows outsourcing for top-grade banks 

without need for prior BSP approval, and introduces new provisions on managing operational 

risks and offshore outsourcing. 

Key Provisions 

 “Outsourcing” is defined by the circular as “any contractual arrangement between a bank 

and a qualified service provider for the latter to perform designated activities on a 

continuing basis on behalf of the bank.” Banks cannot outsource these five “inherent” 

banking functions: (1) services normally associated with placement of deposits and 

withdrawals, including the recording of deposit accounts; (2) the granting of loans and 

extension of other credit exposures; (3) position-taking and market risk-taking activities; 

(Continued on page 5) 

Revised Outsourcing Framework for Banks                   
(BSP Circular No. 765-12) 
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About SyCip Salazar Hernandez & Gatmaitan 

Founded in 1945, SyCip Salazar Hernandez & Gatmaitan is one of the most established and largest law firms in the 

Philippines. Well-known for its strong corporate and commercial practice, it has extensive experience in 

telecommunications and media law. The Firm has assisted clients in their investments in the local telecommunication 

industry. Its work has included assistance to leader syndicates for the financing of local exchange roll-outs, due diligence of 

local telecommunications companies, and obtaining of opinions from the National Telecommunications Commission on 

specific issues. It has assisted and advised clients on various telecoms regulations including those on frequency allocations 

and IP services. The Firm represented the Philippine Long Distance Telephone Company (PLDT) in its 2011 acquisition of 

about 51.55% of Digitel valued at PhP69.2 billion. PLDT is the leading telecommunications provider in the Philippines.  

The Firm’s combined expertise in telecommunications law, media, advertising, intellectual property, e-commerce, data 

privacy, and their related issues make SyCipLaw uniquely able to help clients understand and deal with interdisciplinary 

and cross-jurisdiction concerns, and issues relating to convergence and the latest technological breakthroughs.  

Q. Any minimum paid-in 

capital requirements? 

Local laws don’t impose a 

specific minimum paid-in 

capital requirement for 

companies in the BPO business, 

apart from (i) the Php5,000 

minimum applicable to all 

domestic corporations, and (ii) 

the US$200,000 minimum 

applicable to any company that 

intends to service the domestic 

market but is more than 40% 

foreign-owned. However, if a 

BPO services mostly offshore 

clients rather than residents, 

the US$200,000 requirement 

wouldn't apply, and even BPOs 

capitalized at less than this 

amount can be 100% foreign-

owned. Note though that if the 

BPO engages in other activities, 

other capital requirements may 

apply. Also, if the BPO is 

applying for incentives, it 

would have to show financial 

capability for the proposed 

business. 

Q. Are there any available 

incentives for setting up a 

BPO in the Philippines? 

Yes. Please see the article 

“Incentive Regimes for BPOs,” 

p. 3 in this bulletin.  
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